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CLASSICAL PIANIST AND COMPOSER Vladimir Horowitz once proclaimed that “My 

face is my passport”; and with his distinctive looks and world renown there may indeed 

have been a time when for him doors opened as soon as he appeared.  Unfortunately, 

nowadays one’s face alone will not get one across many frontiers.  For that one needs a 

passport. 

 

In Canadian law a passport is defined as “an official Canadian document that shows the identity and 

nationality of a person for the purpose of facilitating travel by that person outside Canada”1.  However 

passports also fulfill other functions: they are often understood to be valuable certificates of identity and 

nationality for purposes other than travel2.  By international agreement they contain a photograph, signature 

and other identifying information.  In recent years they have been adapted to be machine readable and to 

include embedded biometrics. 

 

According to the Government of Canada, “A passport is the only reliable and universally accepted travel 

identification document”.  It “proves that you have a right to return to Canada”.  Therefore it is no surprise 

that, in reviewing Canada’s passport program, the Auditor General observed that “confidence in the 

passport (that the bearer is who he says he is) is critical to trade, the economy, and travel across borders”3.   

 

Of course, as immigration lawyers we know all this, as we deal with passports – both Canadian and foreign 

– on a daily basis.  Still, how much do we really know about them?   

THE HISTORY OF PASSPORTS   

The term “passport” is derived from the medieval French, and relates to passage through the gate or 

“porte” of the city.  The first reference to the use of a passport-like document for travel dates to 450 BC, as 

related in the Hebrew Bible, in which it is written that a Persian official sought to travel to Judea, and was 

granted a letter requesting safe passage for the bearer4.   

 

                                                           
1  Canadian Passport Order, SI/81-86, Registration 1981-06-24, section 2. 
2
  Khadr v. Canada (Attorney General), [2007] 2 FCR 218, 2006 FC 727 (CanLII), para. 64. 

3  “Travel Documents”, available online at http://travel.gc.ca/travelling/documents; and “Chapter 5-Passport Services-Passport 
Canada”, 2007 February Status Report of the Auditor General of Canada, under heading “Main Points”, available online at 
http://www.oag-bvg.gc.ca/internet/English/parl_oag_200702_05_e_17471.html. 
4  Holy Bible, New International Version, Nehemiah 2:7-9. 

https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
https://www.canlii.org/en/ca/fct/doc/2006/2006fc727/2006fc727.html?autocompleteStr=khadr%20v%20canada&autocompletePos=3
http://travel.gc.ca/travelling/documents
http://www.oag-bvg.gc.ca/internet/English/parl_oag_200702_05_e_17471.html
https://www.biblegateway.com/passage/?search=nehemiah%202:7-2:9&version=NIV
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Passports have been issued in Britain since 1414, and there is reference to them in the works of 

Shakespeare and the poetry of Dryden and Lord Byron5.   They became more commonly used as time 

went by but, curiously, during the mid-1800s with the development of rail networks their use for a time fell 

out of favour, at least within Europe, as there was no functional system for their review and verification6. 

Until 1862 Canadians travelled overseas with passports issued in Britain, but travel to the USA was 

unregulated.  In that year the Governor General began issuing “letters of request” that were stamped with 

an official seal and which authorized international travel.  Available records suggest that during the 

remainder of the 19th century only a few dozen a year were issued, despite the relatively modest cost of 

one dollar.  Passport booklets began to be issued in 1915 and bilingual passports in 1926.   

 

Until 1970 security respecting the issuance of passports in Canada was lax: pursuant to the Canadian 

Passport Regulations applications were generally made by mail on the strength of a claim of Canadian 

birth, with minimal documentary evidence7.  Prior to that time passports were issued by the Passport 

Division of the Department of External Affairs.  An application form, generally endorsed by a guarantor was 

filed.  If the applicant had been naturalized, proof of citizenship was required, but, incredibly, if one claimed 

Canadian birth, no proof was required unless one was applying overseas8. 

 

Standardization of passport rules at the international level is a comparatively recent phenomenon.  While 

the United Nations held a travel conference in 1963 during which passport issues were reviewed, it 

produced only recommendations and not agreements9.  It was under the auspices of the International Civil 

Aviation Organization, which is headquartered in Montreal, that in 1980 standards were created for 

machine-readable passports10, allowing for the more rapid processing of travellers. 

 

Still, it was not until 1985 that passports became machine-readable in Canada.  Security features were 

inserted in the early 1990s to make Canadian passports more difficult to fraudulently duplicate, and they 

were enhanced within the first decade of the new millennium with security features such as microprinting, 

holographic images, ultra-violet-visible imaging, watermarks and photo lamination.  These upgrades were 

further advanced with the introduction in 2013 of the ePassport, which has a locked electronic chip 

embedded within it containing the personal information contained on its identity page11.   

                                                           
5  “Passport”, in A Dictionary of the English Language, Samuel Johnson, 1755.  Lord Byron wrote: “All are inclined to believe 
what they covet, from a lottery-ticket up to a passport to Paradise”. 
6 “History of Passports”, from the website of Citizenship and Immigration Canada, available online at 
http://www.cic.gc.ca/english/games/teachers-corner/history-passports.asp.  
7  “History of Passports”, available online at http://www.cic.gc.ca/english/games/teachers-corner/history-passports.asp. 
8  Report of the Royal Commission on Security (Abridged), June 1969, page 59, para. 158-159. 
9  The United Nations Conference on Tourism and  International Travel was in Rome: see http://www2.unwto.org/content/history-0 
and International Recommendations for Tourism Statistics 2008, New York: United Nations, 2010, page 2 available online at: 
http://unstats.un.org/unsd/publication/SeriesM/seriesm_83rev1e.pdf.  The conference proceedings have not been digitized, see: 
http://discovery.nationalarchives.gov.uk/details/r/C431802.  
10  “Welcome to the ICAO Machine Readable Travel Documents Programme”, website of the international Civil Aviation 
Organization, available at http://www.icao.int/Security/mrtd/Pages/default.aspx. You can find specifications for such passports 
here: http://www.icao.int/Security/mrtd/Pages/Document9303.aspx.  
11 “ History of Passports” and “The Canadian ePassport”, from the website of Citizenship and Immigration Canada, available 
online at http://www.cic.gc.ca/english/games/teachers-corner/history-passports.asp and also online on the same website here: 

http://www.cic.gc.ca/english/games/teachers-corner/history-passports.asp
http://www.cic.gc.ca/english/games/teachers-corner/history-passports.asp
http://www.cic.gc.ca/english/games/teachers-corner/history-passports.asp
http://www.cic.gc.ca/english/games/teachers-corner/history-passports.asp
http://www2.unwto.org/content/history-0
http://unstats.un.org/unsd/publication/SeriesM/seriesm_83rev1e.pdf
http://discovery.nationalarchives.gov.uk/details/r/C431802
http://www.icao.int/Security/mrtd/Pages/default.aspx
http://www.icao.int/Security/mrtd/Pages/default.aspx
http://www.icao.int/Security/mrtd/Pages/Document9303.aspx
http://www.cic.gc.ca/english/games/teachers-corner/history-passports.asp
http://www.cic.gc.ca/english/department/media/multimedia/video/e-passport/e-passport.asp
http://www.cic.gc.ca/english/games/teachers-corner/history-passports.asp
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The Canadian Passport Order – the successor to the Canadian Passport Regulations - was implemented in 

1981, and the Passport Office was created in 1990 as a special operating agency reporting to the Minister 

of Foreign Affairs12.  It was the sole issuer of passports, except for the emergency and temporary variants, 

which were issued overseas at a Canadian visa post.  The Passport Office is funded from the fees charged 

to applicants.  Sometimes, as in 2003, it generates a profit13.   

 

The Passport Office was renamed Passport Canada around 200614. On July 2, 2013 the primary 

responsibility for the agency was moved from the Department of Foreign Affairs and International Trade to 

Citizenship and Immigration Canada15, which has recently been renamed Immigration, Refugees and 

Citizenship Canada.  Service Canada has assumed responsibility for passport operations. 

 

In the late 1960s about 300,000 Canadian passports a year were issued.  Until 1970 all of the applications 

for them were processed at the Passport Office in Ottawa. It was in that year that the first passport offices 

were opened in Montreal, Toronto and Vancouver.  By 2008 Passport Canada had the equivalent of 2,781 

full-time employees, and today the passport delivery network consists of 144 Service Canada Centres, 56 

Canada Post intake locations, and 34 passport offices across Canada.  By 2000 this number had more 

than tripled to one million per year.  Now nearly five million Canadian passports are issued annually16. 

 

It is noteworthy that progress in improvement of the quality of the Canadian passport and of Passport 

Canada’s operations has been bumpy, with the impetus for change often coming from outside the country 

or through criticism of existing policies and procedures.  In fact the first Canadian passports were 

introduced not at the instance of our government, but as a response to requests from south of the border 

during the American Civil War for a document to establish Canadian nationality.  The modern era of the 

                                                                                                                                                                                           
http://www.cic.gc.ca/english/department/media/multimedia/video/e-passport/e-passport.asp. See also “Canadian passport”, on 
Wikipedia. 
12

  “Chapter 5-Passport Services-Passport Canada”, 2009 March Status Report of the Auditor General of Canada, para. 5.1 and 

under the heading “Defintions”, available online at http://www.oag-vg.gc.ca/internet/English/parl_oag_200903_05_e_32292.html.  
13  “Chapter 3-Passport Office-Passport Services”, 2005 April Report of the Auditor General of Canada, para. 3.4, available 
online at http://www.oag-bvg.gc.ca/internet/English/parl_oag_200504_03_e_14934.html.  In 2005-6 there was a loss of $3 
million: “Chapter 5-Passport Services-Passport Canada”, 2007 February Status Report of the Auditor General of Canada, para. 
5.1, available online at http://www.oag-bvg.gc.ca/internet/English/parl_oag_200702_05_e_17471.html. 
14

  “Chapter 5-Passport Services-Passport Canada”, 2007 February Status Report of the Auditor General of Canada, para. 5.3, 

available online at http://www.oag-bvg.gc.ca/internet/English/parl_oag_200702_05_e_17471.html 
15   “Improving passport services for Canadians”, News Release, Government of Canada, May 8, 2013, available online at  
http://news.gc.ca/web/article-en.do?nid=739609. 
16  Report of the Royal Commission on Security (Abridged), June 1969, page 59, para. 160; “Improving passport services for 
Canadians”, News Release, Government of Canada, May 8, 2013, available online at http://news.gc.ca/web/article-
en.do?nid=739609; “Chapter 3-Passport Office-Passport Services”, 2005 April Report of the Auditor General of Canada, para. 
3.12, available online at http://www.oag-bvg.gc.ca/internet/English/parl_oag_200504_03_e_14934.html; and “Passport 
application service locations” and History of Passports” from the website of Citizenship and Immigration Canada, available online 
at http://www.cic.gc.ca/english/games/teachers-corner/history-passports.asp and also online on the same website here: 
http://www.cic.gc.ca/english/passport/map/map.asp.  See also “Chapter 5-Passport Services-Passport Canada”, 2009 March 
Status Report of the Auditor General of Canada, para. 5.2, available online at http://www.oag-
vg.gc.ca/internet/English/parl_oag_200903_05_e_32292.html.  

https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
http://www.cic.gc.ca/english/department/media/multimedia/video/e-passport/e-passport.asp
http://www.oag-vg.gc.ca/internet/English/parl_oag_200903_05_e_32292.html
http://www.oag-bvg.gc.ca/internet/English/parl_oag_200504_03_e_14934.html
http://www.oag-bvg.gc.ca/internet/English/parl_oag_200702_05_e_17471.html
http://www.oag-bvg.gc.ca/internet/English/parl_oag_200702_05_e_17471.html
http://news.gc.ca/web/article-en.do?nid=739609
http://news.gc.ca/web/article-en.do?nid=739609
http://news.gc.ca/web/article-en.do?nid=739609
http://news.gc.ca/web/article-en.do?nid=739609
http://news.gc.ca/web/article-en.do?nid=739609
http://news.gc.ca/web/article-en.do?nid=739609
http://www.oag-bvg.gc.ca/internet/English/parl_oag_200504_03_e_14934.html
http://www.cic.gc.ca/english/passport/map/map.asp
http://www.cic.gc.ca/english/passport/map/map.asp
http://www.cic.gc.ca/english/games/teachers-corner/history-passports.asp
http://www.cic.gc.ca/english/games/teachers-corner/history-passports.asp
http://www.cic.gc.ca/english/passport/map/map.asp
http://www.oag-vg.gc.ca/internet/English/parl_oag_200903_05_e_32292.htmll
http://www.oag-vg.gc.ca/internet/English/parl_oag_200903_05_e_32292.htmll
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Canadian passport was ushered in after the killer of Martin Luther King Jr., who had escaped from a 

Tennessee prison, was found to have been in possession of two fraudulent Canadian passports17.   

 

In the report of the Royal Commission on Security, conducted after the apprehension of King’s killer, James 

Earl Ray, the deficiencies in Canadian passport procedures were outlined.  In the Commission’s report it 

was noted that: 

 

We do believe that urgent steps must be taken to ensure that the Canadian passport is a 

document of integrity, issued only to those persons who are entitled to receive it.  This is not 

the case at present, in spite of certain minor innovations which have been introduced into the 

system of issuance recently.  In Canada Canadian passports are in effect issued 

indiscriminately to any person who claims to have been born in Canada; no evidence of birth 

is required, nor are any effective checks made to ensure that the applicant (or his ostensible 

guarantor) exists18. 

 

It should here be noted that, in addition to the abuse of a Canadian passport by the assassin James Earl 

Ray, in 1940 Spaniard Frank Jacson employed a Canadian passport to travel to Mexico to murder Leon 

Trotsky and that, since then, miscellaneous other spies and fugitive criminals had been discovered with 

fraudulent Canadian passports.  It therefore came as no surprise when the Commission concluded that 

“Canada has acquired a dubious international reputation with regard to her passports”.  It recommended 

that certification of birth or citizenship and personal appearance before a local official be required, subject 

to the discretion of the Passport Office in urgent circumstances.  It also recommended that a computerized 

list of Canadian citizens be established19. 

 

Yet questions about the quality of Canadian passports and passport services continued.  Both were the 

subject of review by the Auditor General of Canada in 2005, 2007 and 2009.  Her criticisms in the 2005 

report were deep and broad-ranging.  She identified “several areas that need urgent attention”, and the 

Passport Office, as it then was, was urged “to perform a comprehensive risk assessment of all its 

operations and prepare an action plan”, which it was recommended be closely monitored.  The Auditor 

General concluded: 

 

                                                           
17

  “History of Passports”, available online at http://www.cic.gc.ca/english/games/teachers-corner/history-passports.asp and 

“James Earl Ray’s fake Canadian passport”, CBC, October 28, 2009, available online at http://www.cbc.ca/news/world/james-
earl-ray-s-fake-canadian-passport-1.750785.  For background on the Canadian elements of the saga of James Earl Ray see:  
“Canadian connection in the Martin Luther King assassination”, CBC, April 28, 2008, available online here: 
http://www.cbc.ca/news/world/canadian-connection-in-the-martin-luther-king-assassination-1.696100.  
18

  Report of the Royal Commission on Security (Abridged), June 1969, page 59, para. 160. 
19

  Report of the Royal Commission on Security (Abridged), June 1969, pages 59-61; and “James Earl Ray's fake Canadian 

passport”, CBC, April 28, 2008 available online at http://www.cbc.ca/news/world/james-earl-ray-s-fake-canadian-passport-
1.750785.  

http://www.cic.gc.ca/english/games/teachers-corner/history-passports.asp
http://www.cic.gc.ca/english/games/teachers-corner/history-passports.asp
http://www.cbc.ca/news/world/james-earl-ray-s-fake-canadian-passport-1.750785
http://www.cbc.ca/news/world/james-earl-ray-s-fake-canadian-passport-1.750785
http://www.cbc.ca/news/world/canadian-connection-in-the-martin-luther-king-assassination-1.696100
http://www.cbc.ca/news/world/canadian-connection-in-the-martin-luther-king-assassination-1.696100
http://www.cbc.ca/news/world/james-earl-ray-s-fake-canadian-passport-1.750785
http://www.cbc.ca/news/world/james-earl-ray-s-fake-canadian-passport-1.750785
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The Passport Office is struggling to balance and meet increasing security expectations and 

demands for service. It has not designed and implemented quality assurance for the examiner 

function and for effective security controls over the issuing of passports. 

 

The Passport Office cannot effectively authenticate an applicant's identity and determine 

eligibility in all cases. Its watch list is deficient and not up-to-date. It has not found ways to 

automatically obtain necessary data from other government sources, or ways to effectively 

validate identity data with the provinces. Management's monitoring of security controls is poor. 

The Passport Office urgently needs to enter into co-operative arrangements with the provinces 

and other government departments to validate identity data and to obtain the data it needs to 

keep its watch list current and complete. 

 

The Passport Office has so far established and achieved transparent levels of service, but it 

has not consistently consulted stakeholders on service standards and has had difficulty in 

controlling its costs20. 

 

In the aftermath of the Auditor General’s report the House of Commons Standing Committee on Public 

Accounts summoned representatives of the Passport Office to appear before it to answer questions.  In 

their response to her report, as noted by the Auditor General, the Passport Office confirmed that, by and 

large it agreed with the recommendations contained within the 2005 report, and it pledged to implement 

them21.   

 

In the Auditor General’s 2007 report it was observed that “satisfactory progress” had been made on 

addressing the issues identified in 2005, but “much work is left to do”.  On the positive side of the ledger, it 

was noted that since the earlier report the Correctional Service of Canada and the RCMP had co-operated 

in providing access to information which could expand Passport Canada’s watch list.  Key employees were 

now better trained, had access to better tools and had been more effectively security cleared.  Overseas 

missions were now only producing emergency and temporary travel documents, and the security features 

in these passports had improved, but assessment of security procedures inland were still ongoing.  Despite 

some positives, the 2007 report concluded that, while there had been progress, “There are still some 

weaknesses in the critical areas of security and verification of identity”.   

 

Challenges for Passport Canada came not only from unscrupulous international criminals such as James 

Earl Ray, and from the failure to effectively obtain, validate and integrate critical information into its 

                                                           
20  “Chapter 3-Passport Office-Passport Services”, 2005 April Report of the Auditor General of Canada, para. 3.97-3.100, 
available online at http://www.oag-bvg.gc.ca/internet/English/parl_oag_200504_03_e_14934.html.  
21  “Chapter 5-Passport Services-Passport Canada”, 2007 February Status Report of the Auditor General of Canada, para. 5.9, 
available online at http://www.oag-bvg.gc.ca/internet/English/parl_oag_200702_05_e_17471.html; and see “Chapter 3-Passport 
Office-Passport Services”, 2005 April Report of the Auditor General of Canada, available online at http://www.oag-
bvg.gc.ca/internet/English/parl_oag_200504_03_e_14934.html.  

http://www.oag-bvg.gc.ca/internet/English/parl_oag_200504_03_e_14934.html
http://www.oag-bvg.gc.ca/internet/English/parl_oag_200702_05_e_17471.html
http://www.oag-bvg.gc.ca/internet/English/parl_oag_200504_03_e_14934.html
http://www.oag-bvg.gc.ca/internet/English/parl_oag_200504_03_e_14934.html
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systems, as observed by the Auditor General.  They came also from its inability to anticipate and get ahead 

of the changing imperatives of international security.   

 

For instance, in November 2006 the United States announced its Western Hemisphere Travel Initiative, 

which was intended to “strengthen border security while facilitating entry into the United States for U.S. 

citizens and legitimate international travelers”22.  It was implemented in January 2007.  By its terms 

Canadians were required to be in possession of a valid passport when entering the United States by air.   

 

Passport Canada was caught flat-footed by this new development.  It was swamped with over half a million 

applications for passports in January 2007 alone, delays ensued, and the agency came under criticism 

from the House of Commons Standing Committee on Public Accounts, and from the public, for poor 

planning.  Under the second phase of the WHTI travellers arriving by land or sea required a passport as of 

June 1, 200923.  These developments, like the others, prompted Passport Canada to reform its processes. 

 

Despite being buffeted about by changes happening on the international stage, and by criticisms within the 

domestic arena, by the time the Auditor General’s audit of 2009 was underway, Passport Canada was 

observed to be “in transition from being reactive to proactive”24.   

 

PASSPORTS: A SELECTIVE INTRODUCTION   

TYPES OF PASSPORTS & TRAVEL DOCUMENTS  

A country may issue different sorts of passports or passport-like documents for different classes of persons 

and for different circumstances. Not all international border crossings require passports, and in some cases 

there is no national authority to issue one.  In others the travel is authorized not by a country, but by 

another sort of international entity. 

 

In Canada several types of passports are produced25.  In addition, there are a variety of alternative 

documents that may be used for cross-border travel in specific circumstances, or by specific persons. 

 

                                                           
22  Accessable online at http://www.cbp.gov/travel/us-citizens/western-hemisphere-travel-initiative.  
23  “Chapter 5-Passport Services-Passport Canada”, 2009 March Status Report of the Auditor General of Canada, under the 
heading “What we examined” and para. 5.5 and 5.7, available online at http://www.oag-vg.gc.ca/internet/English/ 
parl_oag_200903_05_e_32292.html.     
24  “Chapter 5-Passport Services-Passport Canada”, 2007 February Status Report of the Auditor General of Canada, under the 
heading “What we found” and at para. 5.19 and 5.79, available online at http://www.oag-bvg.gc.ca/internet/English/ 
parl_oag_200702_05_e_17471.html; and “Chapter 5-Passport Services-Passport Canada”, 2009 March Status Report of the 
Auditor General of Canada, para. 5.13, available online at http://www.oag-vg.gc.ca/internet/English/ 
parl_oag_200903_05_e_32292.html.    
25  Illustrations of the various types of Canadian passports are available on the websites of each of Immigration, Refugees and 
Citizenship Canada and the Canada Border Services Agency. “BSF5023 - Guide for Transporters - Obligations under the 
Immigration and Refugee Protection Act”, available online at http://www.cbsa-asfc.gc.ca/publications/pub/bsf5023-
eng.html#a1x1e; and “Types of passports and travel documents”, IRCC website, available here: 
http://www.cic.gc.ca/english/passport/travel-documents/types.asp 

http://www.cbp.gov/travel/us-citizens/western-hemisphere-travel-initiative
http://www.cbp.gov/travel/us-citizens/western-hemisphere-travel-initiative
http://www.oag-vg.gc.ca/internet/English/%20parl_oag_200903_05_e_32292.html
http://www.oag-vg.gc.ca/internet/English/%20parl_oag_200903_05_e_32292.html
http://www.oag-bvg.gc.ca/internet/English/%20parl_oag_200702_05_e_17471.html
http://www.oag-bvg.gc.ca/internet/English/%20parl_oag_200702_05_e_17471.html
http://www.oag-vg.gc.ca/internet/English/%20parl_oag_200903_05_e_32292.html
http://www.oag-vg.gc.ca/internet/English/%20parl_oag_200903_05_e_32292.html
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5023-eng.html#a1x1e
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5023-eng.html#a1x1e
http://www.cic.gc.ca/english/passport/travel-documents/types.asp
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REGULAR PASSPORT – In some countries passports issued to parents may include their children, but in 

Canada, at least nowadays, all children must have their own passport.  Children’s passports are valid for 

five years only.  Elsewhere passports may be issued to a whole family but, where they are, such passports 

cannot generally be used by a family member in the absence of the principal passport holder. 

In Canada regular passports have a deep navy blue cover, contain 36 pages and have a period of validity 

of five or ten years26. Passports may not be issued to a family in Canada. 

 

TEMPORARY PASSPORT – Canadian documents of this sort are issued by overseas missions to 

Canadians abroad who are in urgent circumstances.  They are intended to be employed while the subject 

of the document waits for the issuance of a regular, special or diplomatic passport.  They are designed for 

“interim use” only, and applicants must sign an agreement to exchange the temporary passport for a 

conventional one within a fixed timeframe.  They have a white cover and a machine-readable bio-data page 

and contain eight pages.  They are valid for between six and 12 months, which term is not extendable27. 

 

EMERGENCY TRAVEL DOCUMENT – These are issued by Canadian government offices abroad for 

either a single return journey to Canada or travel to the nearest Canadian government office abroad.  They 

are one-page documents, the validity period of which is limited generally to one use for direct return to 

Canada.  They are issued only in cases of “extreme urgency”28. 

 

DIPLOMATIC PASSPORT – As one would anticipate, these are issued to diplomats; but they are also 

issued to Privy Councillors, Members of Parliament and some other Canadians, as well as to their 

dependents, pursuant to the Order Respecting the Issuance of Diplomatic and Special Passports29.  They 

have a maroon cover and an identity page that is machine readable.  Such passports do not confer 

diplomatic immunity, which is derived from customary international law and the 1961 Vienna Convention on 

Diplomatic Relations.  With passports of this type any related diplomatic privileges apply only in the country 

to which the issuance relates. 

 

                                                           
26  “Passports  for children”, available online from the website of Immigration, Citizenship & Refugee Canada, at 
http://www.cic.gc.ca/english/passport/child/index.asp; and “Types of passports and travel documents”, IRCC website, available 
here: http://www.cic.gc.ca/english/passport/travel-documents/types.asp.  The 48-page passport was eliminated in 2013: see 
“Elimination of 48-page passport”, available online at http://www.canadainternational.gc.ca/ci-ci/highlights-
faits/2013/EliminationPassport48pagesPasseport.aspx?lang=eng.  
27  “BSF5023 - Guide for Transporters - Obligations under the Immigration and Refugee Protection Act”, available online at 
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5023-eng.html#a1x1e; “Types of passports and travel documents”, IRCC 
website, available here: http://www.cic.gc.ca/english/passport/travel-documents/types.asp; and “Canadian temporary passports”, 
available online at http://www.cic.gc.ca/english/passport/travel-documents/temporary.asp.  
28

 “Types of passports and travel documents”, IRCC website, available here: http://www.cic.gc.ca/english/passport/travel-

documents/types.asp.  
29    See reference to this Order, which could not itself be found online, here: http://www.cic.gc.ca/english/department/acts-
regulations/; and see also “Determine your eligibility - Special and diplomatic passports” available here: 
http://www.cic.gc.ca/english/passport/officialtravel/eligibility.asp. 

https://en.wikipedia.org/wiki/Vienna_Convention_on_Diplomatic_Relations
https://en.wikipedia.org/wiki/Vienna_Convention_on_Diplomatic_Relations
http://www.cic.gc.ca/english/passport/child/index.asp
http://www.cic.gc.ca/english/passport/child/index.asp
http://www.cic.gc.ca/english/passport/travel-documents/types.asp
http://www.canadainternational.gc.ca/ci-ci/highlights-faits/2013/EliminationPassport48pagesPasseport.aspx?lang=eng
http://www.canadainternational.gc.ca/ci-ci/highlights-faits/2013/EliminationPassport48pagesPasseport.aspx?lang=eng
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5023-eng.html#a1x1e
http://www.cic.gc.ca/english/passport/travel-documents/types.asp
http://www.cic.gc.ca/english/passport/travel-documents/temporary.asp
http://www.cic.gc.ca/english/passport/travel-documents/types.asp
http://www.cic.gc.ca/english/passport/travel-documents/types.asp
http://www.cic.gc.ca/english/department/acts-regulations/
http://www.cic.gc.ca/english/department/acts-regulations/
http://www.cic.gc.ca/english/passport/officialtravel/eligibility.asp
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SPECIAL PASSPORT – Special passports are issued to Members of Parliament, Senators and Canadian 

Government employees who are not diplomats, but who are travelling officially.  They have a green cover 

and are machine readable30. 

 

In addition to the types of passports that Canada issues, as set out above, there are a variety of documents 

that may be used to enter Canada, or be used by persons residing in Canada to travel abroad.  Further, 

there are other species of passports issued by other countries that are not issued in Canada. 

 

REFUGEE TRAVEL DOCUMENT – Internationally these documents, which are issued pursuant to the 

1951 Convention Relating to the Status of Refugees or the 1954 Convention Relating to the Status of 

Stateless Persons, are available to those who meet the terms set out in these Conventions, and who are 

not eligible for national passports.  They were formerly called “Nansen passports”.  They provide an 

assurance that the bearer may re-enter the country that issued them. 

 

In Canada Refugee Travel Documents are issued to those with Protected Person status.  They have a 

lighter blue cover and an identity page which is machine readable.  They are issued for a term determined 

by the issuing office, and are valid and effective for travel to all countries except the country of the passport 

holder’s citizenship31. 

 

CERTIFICATE OF IDENTITY - These documents are issued to Canadian permanent residents who are not 

yet Canadian citizens, and who are either stateless or unable to get a passport from their country of 

nationality.  They have a grey or brown cover and are machine readable.  Their validity period is 

determined by the issuing office32. 

 

NEXUS CARD – These identity cards facilitate access between Canada and the United States by allowing 

expedited clearance through dedicated vehicle lanes at land border crossings and through security 

screening lines at larger airports.  They constitute proof of identification and citizenship.  They are issued 

pursuant to strict terms and conditions which must be scrupulously followed33. 

 

FAST CARD – The Free and Secure Trade (FAST) program facilitates the entry of persons and commercial goods 

between Canada and the United States.  Program participants include drivers, carriers and importers.  Upon entry a 

FAST member driver presents for scanning by the border official approved documents on behalf of themselves, the 

                                                           
30

  “Types of passports and travel documents”, IRCC website, available here: http://www.cic.gc.ca/english/passport/travel-

documents/types.asp. 
31   “ECB08: what are acceptable travel documents for entry clearance”, website of UK Visas and Immigration, available at: 
https://www.gov.uk/government/publications/what-are-acceptable-travel-documents-for-entry-clearance-ecb08/ecb08-what-are-
acceptable-travel-documents-for-entry-clearance#ecb813-refugee-or-stateless-persons-travel-documents.  
32

   “Types of passports and travel documents”, IRCC website, available here: http://www.cic.gc.ca/english/passport/travel-

documents/types.asp; and “Chapter 5-Passport Services-Passport Canada”, 2007 February Status Report of the Auditor General 
of Canada, under the heading of “Definitions”, and available online at http://www.oag-
bvg.gc.ca/internet/English/parl_oag_200702_05_e_17471.html; 
33   “Nexus”, see http://www.cbsa-asfc.gc.ca/prog/nexus/menu-eng.html and http://www.cbsa-asfc.gc.ca/prog/nexus/faq-eng.html.  

http://www.cic.gc.ca/english/passport/travel-documents/types.asp
http://www.cic.gc.ca/english/passport/travel-documents/types.asp
https://www.gov.uk/government/publications/what-are-acceptable-travel-documents-for-entry-clearance-ecb08/ecb08-what-are-acceptable-travel-documents-for-entry-clearance#ecb813-refugee-or-stateless-persons-travel-documents
https://www.gov.uk/government/publications/what-are-acceptable-travel-documents-for-entry-clearance-ecb08/ecb08-what-are-acceptable-travel-documents-for-entry-clearance#ecb813-refugee-or-stateless-persons-travel-documents
https://www.gov.uk/government/publications/what-are-acceptable-travel-documents-for-entry-clearance-ecb08/ecb08-what-are-acceptable-travel-documents-for-entry-clearance#ecb813-refugee-or-stateless-persons-travel-documents
http://www.cic.gc.ca/english/passport/travel-documents/types.asp
http://www.cic.gc.ca/english/passport/travel-documents/types.asp
http://www.oag-bvg.gc.ca/internet/English/parl_oag_200702_05_e_17471.html
http://www.oag-bvg.gc.ca/internet/English/parl_oag_200702_05_e_17471.html
http://www.cbsa-asfc.gc.ca/prog/nexus/menu-eng.html
http://www.cbsa-asfc.gc.ca/prog/nexus/faq-eng.html
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carrier and the importer, with declarations and verifications conducted later.  The FAST card is accepted as proof of 

identity and citizenship34. 

 

ENHANCED DRIVER’S LICENCE – These are issued by border states such as New York and border 

provinces such as Ontario, and are accepted for crossings between Canada and the United States35. 

 

FIRST NATIONS DOCUMENTS - Pursuant to The Jay Treaty signed between the United States and Great 

Britain in 1794, First Nations peoples may travel freely across the border between Canada and the United 

States without a passport if they are possessed of documentation, such as a Indian status card, showing 

that they are “at least 50% of the American Indian race”, along with photo identification36. 

 

LAISSEZ-PASSER – Laissez-passers are often, like Canadian Emergency Travel Documents, issued in 

the absence of a passport. They are intended for one-time use in traveling directly to the issuing country.  

They are generally granted to stateless people, those in need of humanitarian assistance, and those in 

need of emergency passage.  They are sometimes issued in war-time for travel to specific areas.  Laissez-

passers, as such, are not issued in Canada. 

 

In addition to their issuance by some national governments, laissez-passers may be issued by the United 

Nations, the International Labour Organization, the African Development Bank, the Organization of 

American States, the Organization of African Unity the European Union, the International Maritime 

Organization and the International Committee of the Red Cross.  They are generally issued to an agency’s 

employees, if they cannot get passports.   

 

Curiously, laissez-passers may also be issued to human corpses to allow their transportation 

internationally37. 

 

COLLECTIVE PASSPORTS – These are a British phenomenon, issued to recognized organized groups of 

young people for travel in Europe38.  Such passports are not available in Canada. 

                                                           
34  “Free and Secure Trade”, Canada Border Services Agency, December 1, 2014, available online at  http://www.cbsa-
asfc.gc.ca/prog/fast-expres/menu-eng.html.  
35  “Get an enhanced driver license (EDL”, website of New York State Department of Motor Vehicles, available online at 
https://dmv.ny.gov/driver-license/get-enhanced-driver-license-edl; and “Enhanced driver’s licence”, website of Service Ontario, 
available online at https://www.ontario.ca/driving-and-roads/enhanced-drivers-licence.  
36  “First Nations and Native Americans”, website of the U.S. Embassy & Consulates in Canada, available at 
https://ca.usembassy.gov/visas/first-nations-and-native-americans/.  
37   Convention on the Privileges and Immunities of the United Nations, Signed February 13, 1946, Article VII; "Regulation 
(ECSC, EEC, Euratom) No 1826/69 of the Council of 15 September 1969 laying down the form of the 'laissez passer' to be 
issued to members and servants of the institutions (repealed on 24.11.2015)". Eur-lex.europa.eu. 15 September 1969. 
Retrieved 24 April 2011.  Travel Documents called UNMIK Travel Document were issued from 2000 to 2008 by the United 
Nations Interim Administration Mission in Kosovo.  See also “ECB08: what are acceptable travel documents for entry clearance”, 
webpage of UK Visas and Immigration, available at: https://www.gov.uk/government/publications/what-are-acceptable-travel-
documents-for-entry-clearance-ecb08/ecb08-what-are-acceptable-travel-documents-for-entry-clearance#ecb813-refugee-or-
stateless-persons-travel-documents; and Council of Europe, Agreement on the Transfer of Corpses, Entry into force on 
November 11, 1975. 

https://memory.loc.gov/cgi-bin/ampage?collId=llsl&fileName=008/llsl008.db&recNum=129
http://www.cbsa-asfc.gc.ca/prog/fast-expres/menu-eng.html
http://www.cbsa-asfc.gc.ca/prog/fast-expres/menu-eng.html
https://dmv.ny.gov/driver-license/get-enhanced-driver-license-edl
https://www.ontario.ca/driving-and-roads/enhanced-drivers-licence
https://www.ontario.ca/driving-and-roads/enhanced-drivers-licence
https://ca.usembassy.gov/visas/first-nations-and-native-americans/
http://www.un.org/en/ethics/pdf/convention.pdf
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:31969R1826
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:31969R1826
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:31969R1826
https://www.gov.uk/government/publications/what-are-acceptable-travel-documents-for-entry-clearance-ecb08/ecb08-what-are-acceptable-travel-documents-for-entry-clearance#ecb813-refugee-or-stateless-persons-travel-documents
https://www.gov.uk/government/publications/what-are-acceptable-travel-documents-for-entry-clearance-ecb08/ecb08-what-are-acceptable-travel-documents-for-entry-clearance#ecb813-refugee-or-stateless-persons-travel-documents
https://www.gov.uk/government/publications/what-are-acceptable-travel-documents-for-entry-clearance-ecb08/ecb08-what-are-acceptable-travel-documents-for-entry-clearance#ecb813-refugee-or-stateless-persons-travel-documents
https://www.gov.uk/government/publications/what-are-acceptable-travel-documents-for-entry-clearance-ecb08/ecb08-what-are-acceptable-travel-documents-for-entry-clearance#ecb813-refugee-or-stateless-persons-travel-documents
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/080
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NON-CITIZEN PASSPORTS – In certain circumstances, unique to particular countries, passports may be 

issued by national governments to non-citizens.  This occurs, for instance, in Latvia and Estonia where 

those of Russian descent, and some others who have lived in the country since the Soviet era39, may be 

issued passports.  This also occurs in American Samoa, natives of which are issued U.S. passports which 

contain an endorsement that the bearer is an American national, but not a U.S. citizen40.  Non-citizen 

passports are not available in Canada. 

 

PASSPORT CARD - The United States issues a passport card which can be used to enter Canada and 

some other countries.  It is meant to be a cheaper and more convenient alternative to the full passport41.  

Ireland issues a passport card to those adults who are issued a regular passport.  It may be employed for 

travel to Europe42. 

ISSUANCE OF PASSPORTS 

According to a seminal Canadian study, historically the issuance of passports has been based upon four 

central principles: 

 They are produced in the name of the country or non-state issuer; 

 There is no right to their issuance;  

 The issuer has the discretion to issue or revoke them; and 

 The discretion of the issuer is not subject to judicial review43 

Given this breadth of discretion, each country sets its own rules for the issuance of passports.   

 

A number of nations require proof that passport applicants have completed or are exempt from obligatory 

military service.  Others impose requirements or have established procedures which are unique.  

Pakistanis, for instance must sign an oath that Mirza Ghulam Ahmad is an “imposter prophet” before a 

passport may be issued to them44, and as a consequence some nationals of Pakistan who wish to travel 

but who do not wish to sign such an oath are in a predicament.  On the other hand Britons, unlike 

Canadians, have the potential advantage of being issued a second passport if they are able to marshal 

                                                                                                                                                                                           
38  “Collective (group) passports”, website of United Kingdom Government, available online at https://www.gov.uk/collective-
group-passports/overview.  
39  Section 1 and Section 8, Law "On the Status of those Former U.S.S.R. Citizens who do not have the Citizenship of Latvia or 
that of any Other State", adopted by Saeima on April 12, 1995; and see  Report on mission to Latvia (2008), UN Special 
Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance, para. 30 & 88. 
40   “8 U.S. Code § 1408 - Nationals but not citizens of the United States at birth”; and "U.S. Department of State Foreign Affairs 
Manual Volume 7 – Consular Affairs 7 FAM 1140 ACQUISITION OF NONCITIZEN U.S. NATIONALITY BY BIRTH 
ABROAD" U.S. Department of State. Retrieved 2015-12-13. 
41  “Passport Card”, U.S. Passports & International Travel, United States State Department, available online at 
https://travel.state.gov/content/passports/en/passports/information/card.html.    
42   “The Irish Passport Card”, from the website of the Department of Foreign Affairs and Trade: https://www.dfa.ie/passportcard/.  
43  Arkelian, A.J. "The Right to a Passport in Canadian Law" The Canadian Yearbook of International Law, Volume XXI, 1983. 
Republished in November 2012 in Artsforum Magazine at http://artsforum.ca/ideas/in-depth.  
44  “Why Pakistan's Ahmadi community is officially detested” by Mohammed Hanif, BBC, June 10, 2010. 

https://www.gov.uk/collective-group-passports/overview
https://www.gov.uk/collective-group-passports/overview
https://www.gov.uk/collective-group-passports/overview
http://www2.ohchr.org/english/bodies/hrcouncil/docs/7session/A.HRC.7.19.Add.3.doc
https://www.law.cornell.edu/uscode/text/8/1408
https://fam.state.gov/FAM/07FAM/07FAM1140.html
https://fam.state.gov/FAM/07FAM/07FAM1140.html
https://fam.state.gov/FAM/07FAM/07FAM1140.html
https://travel.state.gov/content/passports/en/passports/information/card.html
https://travel.state.gov/content/passports/en/passports/information/card.html
https://www.dfa.ie/passportcard/
https://www.dfa.ie/passportcard/
http://artsforum.ca/ideas/in-dept
http://artsforum.ca/ideas/in-depth
http://news.bbc.co.uk/2/hi/programmes/from_our_own_correspondent/8744092.stm
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sufficient evidence to establish that it is needed for travel to one country while awaiting the issuance of a 

visa from another45. 

Canada’s passport issuance system has in its general contours followed that of the United Kingdom, from 

which it is derived.  The Canadian passport application, like that of Britain, requires the support of a 

guarantor46.  Canadian passports are generally issued for terms of five or ten years. 

USE OF PASSPORTS  

While they are valid, passports allow the bearer to enter the issuing country; however they may contain 

exclusions respecting entering other places, for instance countries not recognized by the issuing country47. 

 

The purpose of Canadian passports is to facilitate safe travel.  They are issued with an endorsement inside 

their front cover stating that: "The Minister of Foreign Affairs of Canada requests, in the name of Her 

Majesty the Queen, all those whom it may concern to allow the bearer to pass freely, without delay or 

hindrance, and to afford the bearer such assistance and protection as may be necessary."  The document 

confirms that “The bearer of this passport is a Canadian citizen”48. 

 

Passports may not be used contrary to their purpose, and the remedy for violation is its revocation, 

cancellation or prohibited re-issuance.  In this country the law provides that one’s passport “shall at all 

times remain the property of Her Majesty in right of Canada” and “shall be issued on the condition that the 

bearer will return it to the Minister without delay after the Minister requests it” 49.  It says as much within the 

document itself. 

 

THE CANADIAN PASSPORT ORDER   

 

The issuance of passports in Canada is governed by the Canadian Passport Order.  It is a “statutory 

instrument”, not a statute or regulation.  Its roots are in the royal prerogative, as established in English law, 

which consists of “the residue of discretionary authority left in the hands of the Crown … from that which 

was taken away by Parliament”.  It is now “a much‑attenuated remnant” consisting of “the residue of 

miscellaneous powers, rights, privileges, immunities and duties accepted in our law as vested in Her 

                                                           
45  “Second Passport”, from the webpage of VisaCentral at http://visacentral.co.uk/new-second-passport; and “UK Passport 
Advice” from the webpage of ATPI Passports & Visas at  http://visas.atpi.com/atppassport/passportadvice.aspx.  
46  “Passport Canada – New Guarantor Policy and Directive on Loss of Citizenship (section 8 of the Citizenship Act)”, Global 
Affairs Canada, August 12, 2013, available online at http://www.international.gc.ca/department-ministere/atip-
aiprp/publications/guarantor_citizenship-repondants_citoyennete.aspx?lang=eng; and “Countersigning passport applications and 
photos”, Government of the United Kingdom, available online at https://www.gov.uk/countersigning-passport-applications/when-
to-sign-what-to-do.  
47  "Non-recognition of documentation, etc.". Select Committee on Foreign Affairs Fourth Report. House of Commons – Foreign 
Affairs. 8 June 1999. Retrieved 15 June 2010. 
48  The wording in French is "Le ministre des Affaires étrangères du Canada, au nom de Sa Majesté la Reine, prie les autorités 
intéressées de bien vouloir laisser passer le titulaire librement, sans délai ou entrave, de même que lui prêter l'aide et la 
protection dont il aurait besoin" and “Le titulaire de ce passport est citoyen canadien”.  
49  Canadian Passport Order, SI/81-86, Registration 1981-06-24, s.3(c) & (d). 

https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
http://visacentral.co.uk/new-second-passport
http://visacentral.co.uk/new-second-passport
http://visas.atpi.com/atppassport/passportadvice.aspx
http://visas.atpi.com/atppassport/passportadvice.aspx
http://visas.atpi.com/atppassport/passportadvice.aspx
http://www.international.gc.ca/department-ministere/atip-aiprp/publications/guarantor_citizenship-repondants_citoyennete.aspx?lang=eng
http://www.international.gc.ca/department-ministere/atip-aiprp/publications/guarantor_citizenship-repondants_citoyennete.aspx?lang=eng
https://www.gov.uk/countersigning-passport-applications/when-to-sign-what-to-do
https://www.gov.uk/countersigning-passport-applications/when-to-sign-what-to-do
http://www.publications.parliament.uk/pa/cm199899/cmselect/cmfaff/366/36608.htm
https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
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Majesty”50.  In Canada the royal prerogative is exercised by the Governor in Council by way of Order, 

hence its name. 

 

In 1893 the English Privy Council authorized the Canadian government to issue passports, and this 

authority was ultimately assigned to the Department of External Affairs and, over the years, to its 

successors.  In 1973 the Governor in Council established the rules governing the issuance of passports in 

the Canadian Passport Regulations, but they were found to be unsatisfactory: 

 

There was concern expressed that using a regulation gave rise to an implication that the 

regulation, being subordinate legislation, abrogated the Crown prerogative over passports.  As 

a consequence, an order, which is a statutory instrument but not subordinate legislation, was 

put in place.”51 

The Regulations were reformulated as the Canadian Passport Order in 1981. 

 

The Order establishes who is eligible for a Canadian passport, as well as the procedure and application 

process for obtaining, refusing, revoking or cancelling one.  The Order also established Passport Canada, 

and its predecessor, the Passport Office.  It specifically provides, without apparent limitation, that in 

furtherance of the agency’s objectives “the Minister may request an applicant and any representative of the 

applicant to provide further information, material, or declarations respecting any matter relating to the issue 

of the passport or the delivery of passport services”52. 

 

In 2001 a requirement was implemented that children of 16 or older, who had previously travelled on their 

parents’ passports, must now have their own passport, and the scope of documentation authorized to 

establish eligibility for a passport was narrowed.   

  

Section 9 and 10 of the Order provide that Passport Canada may refuse or revoke a passport of anyone 

who has been charged with an indictable offence or, having been convicted, is under sentence, as well as 

in other defined circumstances. Despite the grant of this authority, it was observed by the Auditor General 

in 2005 that the Passport Office had revoked on average fewer than 25 passports during each year for the 

three previous years53. 

 

The Auditor General observed deficiencies not only in the management of the Passport Office and of its 

service delivery, as set out above, but also in enforcement of section 9 and 10 of the Canadian Passport 

Order.  It noted that the agency’s watch list was neither complete nor current, and there was “no 

documented criteria for making discretionary decisions to refuse or revoke a passport”.  Worse, 

                                                           
50

  Khadr v. Canada (Attorney General), [2007] 2 FCR 218, 2006 FC 727 (CanLII), para. 88 & 92. 
51

  Khadr v. Canada (Attorney General), [2007] 2 FCR 218, 2006 FC 727 (CanLII), para. 81. 
52

  Canadian Passport Order, SI/81-86, Registration 1981-06-24, s.8(1). 
53

  “Chapter 3-Passport Office-Passport Services”, 2005 April Report of the Auditor General of Canada, para. 3.48, available 

online at http://www.oag-bvg.gc.ca/internet/English/parl_oag_200504_03_e_14934.html. 

https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
https://en.wikipedia.org/wiki/Canadian_passport
https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
https://www.canlii.org/en/ca/fct/doc/2006/2006fc727/2006fc727.html?autocompleteStr=khadr%20v%20canada&autocompletePos=3
https://www.canlii.org/en/ca/fct/doc/2006/2006fc727/2006fc727.html?autocompleteStr=khadr%20v%20canada&autocompletePos=3
https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
http://www.oag-bvg.gc.ca/internet/English/parl_oag_200504_03_e_14934.html
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investigations of sensitive cases were inadequate, cases were not referred to the RCMP that should have 

been, and there was no evident follow-up for those that were54. 

As set out below, in July, 2004 the Canadian Government denied a passport to Abdurahman Khadr on the 

grounds of national security.  In doing so it employed its Royal Prerogative, as the Order at that time did not 

specify security concerns as a reason to refuse issuance of a passport.  In September, 2004 that deficiency 

was remedied by the addition to the Order of section 10.1, which provides for passport refusal or revocation 

if the Minister, not Passport Canada, “has reasonable grounds to believe that the decision is necessary to 

prevent a terrorism offence” or “for the national security of Canada or a foreign country or state”55. 

PASSPORT LITIGATION IN CANADA: A FEW KEY CASES 

In 2001 the Ontario Court of Appeal had the occasion to consider the exercise of the Crown Prerogative in 

the context of the denial to Conrad Black of elevation to the British peerage.  In deciding the issue Justice 

John Laskin stated, in words which have been said to be “clearly obiter”56, that: 

 

In today's world, the granting of a passport is not a favour bestowed on a citizen by the state. 

It is not a privilege or a luxury but a necessity. Possession of a passport offers citizens the 

freedom to travel and to earn a livelihood in the global economy. 

 

He continued, opining that a refusal to issue a passport raises Charter considerations, including a denial of 

mobility rights guaranteed under section 6, and may also violate the right to liberty under section 757.    

 

Justice Laskin could not have foreseen the events of September 11, 2001, which occurred four months 

after the judgment in the Black case, nor the ensuing escalation in apprehensions respecting national 

security.  However his words have echoed ever since through decisions respecting the scope of the 

Canadian government’s authority to refuse, revoke or cancel passports on security grounds.   

 
Since 2001 both the Canadian Passport Order and the Royal Prerogative have been cited as bases for 

denying passport services.  What follows is a synopsis of a few of the key cases within which these denials 

have been at issue.  

 

Khadr v. Canada (Attorney General), [2007] 2 FCR 218, 2006 FC 727 (CanLII) 

Like his better known younger brother Omar, Abdurahman Khadr was held in Guantanamo for alleged 

connections to Al-Qaeda, although unlike Omar, Abuduraham was not convicted of nor even charged with  

                                                           
54  “Chapter 3-Passport Office-Passport Services”, 2005 April Report of the Auditor General of Canada, para. 3.43-3.53, available 
online at http://www.oag-bvg.gc.ca/internet/English/parl_oag_200504_03_e_14934.html. 
55  Order amending the Canadian Passport Order, SI/2004-113. 
56

  Khadr v. Canada (Attorney General), [2007] 2 FCR 218, 2006 FC 727 (CanLII), para. 34. 
57  Black v. Canada (Prime Minister), 54 OR (3d) 215; 199 DLR (4th) 228; [2001] OJ No 1853 (QL);105 ACWS (3d) 239; 147 
OAC 141; 2001 CanLII 8537 (ON CA) 

https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
https://www.canlii.org/en/ca/fct/doc/2006/2006fc727/2006fc727.html?autocompleteStr=khadr%20v%20canada&autocompletePos=3
http://www.oag-bvg.gc.ca/internet/English/parl_oag_200504_03_e_14934.html
http://publications.gc.ca/gazette/archives/p2/2004/2004-09-22/pdf/g2-13819.pdf
https://www.canlii.org/en/ca/fct/doc/2006/2006fc727/2006fc727.html?autocompleteStr=khadr%20v%20canada&autocompletePos=3
https://www.canlii.org/en/on/onca/doc/2001/2001canlii8537/2001canlii8537.html
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an offence anywhere.  Ultimately he was released from custody and returned to Canada58. 

 

He applied for a Canadian passport.  Although Khadr had previously had one, his application was denied.  

The notice of decision issued by the Passport Office did not inform him of the basis of the decision nor the 

identity of the decision-maker.  Eventually Khadr learned it had been made by the Foreign Affairs Minister 

ostensibly "in the interest of the national security of Canada and the protection of Canadian troops in 

Afghanistan", but in fact because of “concern about Canada-U.S. relations and public disapproval for 

issuing a passport to a member of such an infamous family”59.   

 

Royal Prerogative was cited in support of the passport denial as national security was not at that time listed 

in the Canadian Passport Order as a ground for refusal.  Shortly thereafter the Order was amended with 

the addition of section 10.1, which rectified this deficiency by authorizing the minister to revoke or refuse a 

passport on the basis of national security concerns. 

 

Speaking to the press Khadr’s counsel expressed his outrage at the Minister’s conduct: “The idea that you 

can withdraw a passport, which is a constitutionally protected right to travel … without authority, in secret, 

never writing down what the law is and just say to a Canadian, ‘You don’t get a passport,’ is inconsistent 

with our constitution”, he said.  He added: “Never before in Canadian history has anyone ever been refused 

a passport on national security grounds”60. 

 

Khadr applied for judicial review, seeking a declaration that the Minister’s decision was in violation of 

sections 6 and 7 of the Canadian Charter of Rights and Freedoms and in violation of the principles of 

procedural fairness, in particular, the doctrine of legitimate expectations.  The Minister conceded that the 

decision was procedurally unfair and that it should be quashed and returned for redetermination, but 

argued that the redetermination should be made in accordance with the revised Order, which contained the 

new ground authorizing refusal for national security reasons.  The parties agreed that the Minister’s 

authority fell within Crown prerogative and that national security was not a ground for refusal at the time of 

the initial passport application. 

 

Justice Phelan granted the application.  He found that the Crown prerogative preserved in the Order can be 

reviewed by the Federal Court, which had exclusive jurisdiction over exercise of the Crown Prerogative by 

the federal government.  He also found that the Minister of Foreign Affairs was vested with the authority to 

exercise the prerogative, but not to refuse passport services in the absence of authority to do so specifically 

set out in the Order.  He determined that Khadr had a legitimate expectation in knowing who would make 

the decision to deny him a passport and on what basis, and that his failure to include Khadr in the process 

                                                           
58  Please see “Abdurahman Khadr”, Wikipedia; and Khadr v. Canada (Attorney General), [2007] 2 FCR 218, 2006 FC 727 

(CanLII), para. 19. 
59  Khadr v. Canada (Attorney General), [2007] 2 FCR 218, 2006 FC 727 (CanLII), para. 2. 
60 “Refusing passport a rights violation, Ruby argues”, The Globe and Mail, December 5, 2005; and “Khadr in court over passport 

row”, by Nick Petter, The Globe and Mail, December 6, 2005. 

https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
https://www.canlii.org/en/ca/laws/regu/si-81-86/latest/si-81-86.html
https://en.wikipedia.org/wiki/Abdurahman_Khadr
https://www.canlii.org/en/ca/fct/doc/2006/2006fc727/2006fc727.html?autocompleteStr=khadr%20v%20canada&autocompletePos=3
https://www.canlii.org/en/ca/fct/doc/2006/2006fc727/2006fc727.html?autocompleteStr=khadr%20v%20canada&autocompletePos=3
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in this way was a breach of procedural fairness.  The doctrine of legitimate expectation was identified as a 

significant procedural protection for the public from arbitrary government action.  The Minister’s decision 

was quashed and remitted for reconsideration in accordance with the unamended Order. 

 

Although not determinative of the outcome of the case, Justice Phelan considered the application of section 

6 of the Charter, which gives citizens a right to enter, remain in and leave Canada, and section 7.  He did 

so “to give context and importance to the legitimate expectations of this applicant and any other applicant 

for a passport” but cautioned that he had made no finding that there had been a violation of a Charter right.  

Nonetheless, he concluded that “The right to leave Canada is a hollow right if it cannot be exercised in a 

meaningful way due to the actions of the Canadian government directed against an individual or group”, 

and that “access to a passport is a manifestation of the exercise of a Charter right61. 

 

Hrushka v.The Minister of Foreign Affairs and Passport Canada 2009 FC 69 

 

David Hrushka had a Canadian passport in 2002.  In 2005 and 2007 misuse of his passport was observed 

by authorities outside Canada and reported to the Canadian authorities.  Additionally, in 2007 the CBSA 

alerted Passport Canada of suspicious activity respecting the applicant’s passport. 

 

In July, 2007 Mr. Hrushka applied for a passport.  Passport Canada notified him he was under investigation 

and the notion of revoking the existing passport pursuant to 10(2)(c) of the Order was raised, although the 

passport ultimately expired.  Mr. Hrushka responded, indicating that he had been the victim of identity theft.  

Nevertheless an adjudicator decided against him, determining that passport services could be withheld for 

three years62. 

 

Madam Justice Hansen granted Mr. Hrushka’s application for judicial review.  The issue, she determined, 

was whether or not the adjudicator exceeded his authority, and therefore the standard of review was 

correctness.  Citing rules of statutory interpretation, she found that there is not authority in the Order to 

withhold services as a freestanding sanction, independent of the specified power to revoke, refuse or 

cancel a passport.  Her decision led to the insertion of sections 10.2 and 10.3 into the Order.  They 

broadened the range of available actions the Minister could take to include denial of passport services for up to ten 

years.  

 

Kamel v. Canada (Attorney General), [2009] 4 FCR 449, 2009 FCA 21 (CanLII) 

 

Mr. Kamel is a Canadian citizen who immigrated to Canada from Algeria in 1988.  He applied for a passport 

in 2005, but was advised that his eligibility for one was being investigated because of activities abroad that 

were associated with terrorism and passport fraud.  Part of the investigatory process involved the review of 

                                                           
61

 Khadr v. Canada (Attorney General), [2007] 2 FCR 218, 2006 FC 727 (CanLII), para. 61, 63, 69 & 76. 
62 Hrushka v.The Minister of Foreign Affairs and Passport Canada 2009 FC 69, para. 2-6. 
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a memorandum from the Canadian Security Intelligence Service which was not disclosed to Mr. Kamel.  

The Minister of Foreign Affairs refused to issue a passport on national security grounds pursuant to section 

10.1 of the Order. 

 

Mr. Kamel applied for judicial review arguing that there had been both a breach of procedural fairness and 

a violation of sections 6, 7 and 15 of the Charter.  Justice Noel held that the application should be allowed 

in part, noting that “the passport is essential to the exercise of the mobility rights guaranteed by section 6 of 

Charter and that section 1 can be of no assistance, given that section 10.1 of the Order is not a law” and 

that it “is vague and it is ultimately overbroad”.  This was so because “evaluating and weighing the national 

security of Canada and other countries, having regard to the applicant’s rights and submissions, calls for 

the application of particularly stringent procedural guarantees, which must include real participation by the 

applicant in the investigative process”.  Justice Noel found that these requirements had not been met. 

 

As a consequence, section 10.1 of the Order was declared to be unconstitutional and therefore invalid, 

although the effect of its declaration was suspended for six months in order to allow the government time to 

make amendments.  The applicant’s other requested remedies were reserved63.  

 

The Attorney General appealed the decision to the Federal Court of Appeal64, but its arguments were 

restricted to the Charter issues.  The higher court confirmed that section 10.1 of the Order breached section 

6 of the Charter, but found it not to be vague or overbroad.  It accepted that the objectives of the provision, 

were “to contribute to the international fight against terrorism and to comply with Canada’s commitments in 

this area” and to “maintain the good reputation of the Canadian passport”; and found that these were 

objectives that were “sufficiently important for a measure to be adopted that restricts the right of a Canadian 

citizen to enter or leave the country”.  The Court concluded that: 

 

Once the Minister is of the opinion, in the lawful exercise of his or her discretion, that it is 

necessary to refuse to issue a passport to a Canadian citizen on the ground of national or 

international security, the denial of a passport does not weigh heavily in the balance when 

compared to the resultant strengthening of security. … There is no reason to wait for the risk 

to materialize.  … Common sense dictates that the possible collective harm outweighs the real 

individual harm65. 

 

Mr. Kamel appealed to the Supreme Court of Canada66 but leave was not granted, and so the Federal 

Court of Appeal decision remains the law of the land and the promise of an expansive interpretation of 

mobility rights has, at least for the time being, evaporated.  Still, Mr. Kamel’s 2005 application, which had 
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  Kamel v. Canada (Attorney General) (F.C.), [2009] 1 FCR 59, 2008 FC 338 (CanLII), para. 2, 67 & 120-25. 
64  For some reason the style of cause was not reversed: Kamel v. Canada (Attorney General), [2009] 4 FCR 449, 2009 FCA 21 
(CanLII), para. 11. 
65

  Kamel v. Canada (Attorney General), [2009] 4 FCR 449, 2009 FCA 21 (CanLII), para. 50-1 & 67. 
66

  Kamel v. Canada (Attorney General), 2009 CanLII 44619 (SCC). 
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been ordered to be reconsidered by Justice Noel on administrative law grounds, remained outstanding, as 

it had yet to be reconsidered.   

 

However, in the end this application too was refused.  This refusal, like the earlier one, was again judicially 

reviewed, but this time his application was dismissed because the decision had been made in accordance 

with the principles of procedural fairness and because the section 6 Charter violation was justified under 

section 1. The Federal Court of Appeal dismissed his appeal finding that “the restriction of Mr. Kamel’s 

rights is based on sufficiently important objectives and that the refusal to issue him a regular passport is 

proportional to those objectives67.   

 

Attorney General of Canada v. Dias, 2014 FCA 195 (Stratas J.A.) 

 

At all relevant times Mr. Dias was both a Canadian and a Brazil citizen, but was using his Canadian 

passport.  His wife was a dual Brazilian and New Zealand citizen.  In 2010 Mr. Dias presented his 

Canadian passport and his wife presented her New Zealand passport in an effort to board a flight from St. 

Maarten to Canada, but she was denied boarding because her passport was determined to be fraudulent.  

Mr. Dias and his wife exited the flight, but he later made his way to Canada.  Upon arrival, his Canadian 

passport was seized. 

 

A short time later Passport Canada advised Mr. Dias that he was being investigated in relation to the 

incident for violating paragraph 10(2)(b) of the Canadian Passport Order, which provides that “the Minister 

may revoke the passport of a person who … the Minister has reasonable grounds to believe uses the 

passport in committing an indictable offence in Canada or any offence in a foreign country or state that 

would constitute an indictable offence if committed in Canada”68. 

 

In response Mr. Dias filed a statutory declaration setting out his account of what had happened, as it 

appeared that there was no opportunity to be heard in person, and he was invited to respond69.  In it he 

noted that his wife had secured her New Zealand passport through a paralegal to whom she had paid 

US$5,000.00 to obtain both citizenship and the passport.  He claimed he did not know that her passport 

was fraudulent.   

 

More than a year after the investigation began the Director imposed upon Mr. Dias a five-year refusal of 

passport services, subject to an exception for “urgent, compelling and compassionate considerations”.  The 

Director reasoned that Mr. Dias had been travelling with his wife who was using a fraudulent passport, and 

that his account of his wife having paid $5,000.00 for a genuine passport was not credible.  He noted 

irregularities with the New Zealand passport, including the fact it had been issued in the wife’s married 

name nine months before she was married, and that it had an issue date four years prior to the date the 

                                                           
67   Kamel v. Canada (Attorney General), 2011 FC 1061 (CanLII), para. 4. 
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  Canadian Passport Order, SI/81-86, para. 10(2)(b). 
69   Attorney General of Canada v. Dias, 2014 FCA 195, para. 4. 
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application for the passport had been filed.  In the circumstances the Director concluded that Mr. Dias’ 

stated ignorance respecting the lack of authenticity of his wife’s passport was not plausible, and Mr. Dias 

was involved “in the misuse of his passport by attempting to assist an ‘improperly documented person’ to 

travel”70. 

 

An application for judicial review of the decision was filed.  Mr. Dias argued that the Director did not have 

the jurisdiction to refuse passport services, that the decision was unreasonable, and that it was made in 

violation of his section 6 Charter rights.   

 

In granting the judicial review71 Justice Phelan found that the Director had overlooked the fact that it was 

not established that an indictable offence had been committed, which was a precondition to the Director’s  

finding.  Further, the passport authorities had not given notice to Mr. Dias of the offence he was alleged to 

have committed, contrary to the principles of natural justice and procedural fairness, but had only said that 

he had “misused” his passport.  There was no evidence as to whether Mr. Dias’ actions constituted an 

offence in St. Maartens and, in any event, it would have been beyond the jurisdiction of the Director to find 

that an indictable offence had been committed, as that determination is left to the courts. 

 

In any event, Justice Phelan determined that the Director’s decision was unreasonable because it ignored 

the relevant fact that the U.S. $5,000.00 paid to the paralegal was for both obtaining citizenship as well as 

for obtaining the passport, and because it was not properly explained how Mr. Dias has aided or abetted 

his wife in her use of the fraudulent passport.  Further, he affirmed the Hrushka decision that Director does 

not have a “free-standing discretion” to deny passport services. 

 

Given his findings, Justice Phelan did not determine the Charter issue, but he did comment that if there had 

been a breach it might have been significant that passport services were not denied altogether, but were 

available if Mr. Dias’ circumstances became urgent or in need of compassionate consideration.  The judicial 

review was granted with costs, and the decision of the Director was quashed72. 

 

The Attorney General appealed, but was unsuccessful.  Stratas J.A., writing for the Court, did observe that 

the application judge had overlooked a letter delivered to Mr. Dias subsequent to the initial notice in which 

specifics of the offence he was alleged to have been committed were set out.  However it was concluded 

that the Director fulfils a regulatory function, and therefore only has the authority permitted by law and 

cannot act on the basis of reasonable grounds or suspicions or by “unreasonably assuming guilt by 

association”73. 

 

This case illustrates the increasingly aggressive posture Passport Canada has been taking in recent years 

in choosing when to employ its discretion to issue passports, and the constraints on that discretion that the 
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courts are prepared to impose.  More particularly, it establishes that in fulfilling his enforcement function 

“the Canadian Passport Order does not allow the Director to act on the basis of reasonable grounds or 

suspicions”74. 

 

GIVEN THE NATURE of the battle lines that have been drawn respecting the Canadian government’s 

authority to restrict access to passport services it may be nostalgic for some to reflect on the comments 

about passport policy made by the Royal Commission on Security, which issued its report in 1969: 

We are fully aware that a passport is not intended to be a guarantee of its bearer's loyalty and 

reliability, and we are in full agreement with the policy that passports should not be denied to 

Canadian citizens on security grounds.  We would not deny freedom to travel even to known 

subversives, nor would we place limitations on the geographical validity of their passports.75 

This notion seems quaint in the post-September 11, 2001 world.  What a distance we have travelled since 

then!  With the progression of globalization and an ever-deepening pre-occupation of Western governments 

with security issues, it is likely that the issuance, refusal, revocation and cancellation of passports will 

become increasingly active battlegrounds in the future.   
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